they don’t actually practice the patent in
question.
And that’s why government agencies
such as the FTC shouldn’t intervene in this
issue. Simply put, it’s not the government’s
job to say, “We don’t like who owns this
patent.” Such statements ignore the fundamental right to property that distinguishes
the American patent system from its counterparts in other countries.
Unlike the European system -- where
if you don’t practice your invention, you
lose your patent -- Americans have always
enjoyed the right to do with their property as they see fit. Just as a homeowner
may choose to rent his house to another
individual, an inventor has the right to
sell or license his patent to others. This
basic individual right to private property
is at the very heart of the American way of
life. Suggesting, therefore, that PAEs are
not entitled to the protections afforded by
U.S. patent law because they choose not to
practice their patents is an assault on the
individual property rights enjoyed by all
Americans.
Moreover, this individual right fulfills a
very important public purpose. In drafting
the U.S. Constitution, our founding fathers
recognized that giving individuals exclusive rights to their inventions for a limited
time would create a powerful incentive for
them to share their ideas, thereby fueling

the new nation’s growth and prosperity.
Fostering innovation, therefore, was the
express purpose behind the creation of our
existing patent system.

THE LAW OF UNINTENDED
CONSEQUENCES
Nevertheless, for those who claim that
some patent assertion entities are indeed
abusing that system, there are a number
of potential remedies that could address
the issue without dismantling individual
property rights or invoking antitrust laws.
In addition to the aforementioned legal
remedies offered by the Federal Rules of
Civil Procedure, Congress could consider
changing patent law so that if a patent
passes from an individual “garage inventor” to a PAE, the lifespan of the patent
would be shortened and normal damages for
infringement would be reduced.
Such changes would be far less drastic,
and far less likely to result in unintended
consequences, than would FTC or other
government intervention. Consider the possible ramifications if the government were
to declare patents invalid simply because
it didn’t like who owns them. Deprived of
the ability to sell patents, inventors might
decide to forgo filing for patents and keep
their ideas as trade secrets. They may even
decide to stop inventing altogether. Either
way, invention and innovation would be
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stifled -- exactly the outcome the government claims to be trying to prevent.
It wouldn’t be the first time well-intentioned government intervention produced
such unintended consequences. When the
patent law changes of the America Invents
Act (AIA) were first announced in 2011,
included among them was a provision
prohibiting companies from filing patent
infringement suits against multiple companies at the same time. Such a provision, it
was believed, would dissuade companies
from filing frivolous infringement lawsuits
and so-called patent troll lawsuits would
decrease.
In reality, the exact opposite happened.
Deprived of the ability to file multiple lawsuits, companies merely filed individual
lawsuits, and the numbers skyrocketed.
The White House’s June 2013 “Patent
Assertion and U.S. Innovation” report, in
fact, states that since 2011, suits brought
by PAEs have tripled, rising from 29 percent to 62 percent of all such lawsuits.
So, is the AIA patent law change to
blame for the supposedly sudden jump in
patent troll lawsuits? It’s difficult to say.
But given a choice between more government intervention and the free market, it’s
safe to say which has a better record of
protecting individual property rights and
fostering the innovation for which American
industry is known. IPT
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